Title 38 Decision Paper
Department of Veterans Affairs (VA)
Washington DC VA Medical Center

FACTS

In October 2012, management at the Washington DC VA Medical Center (Medical
Center), noting several clinical deficiencies, rated one of its radiologists “Unsatisfactory”
during his annual review. (Exhibit 1). On October 16, 2012, the radiologist's privileges
were presented to the Medical Center’'s Professional Standards Board (PSB) and its
Medical Executive Committee (Executive Committee)' for renewal. (Id.).

The PSB recommended that the Executive Committee renew the radiologist’s privileges
for 6 months in order to allow for an outside review of the radiologist’s nuclear medicine

reports. (/d.).

In January 2013, the PSB convened to review the results of the outside review. As a
result, the Medical Center Director suspended the radiologist's privileges in March 2013,
pending further review. (/d.). The Medical Center Director sent the radiologist a letter
explaining that his privileges were summarily suspended “upon the recommendation of
the Chief of Staff as concerns have been raised to suggest that aspects of [your] clinical
practice do not meet accepted standards of practice and potentially constitute an
imminent threat to patient welfare.” (Exhibit 25).> The radiologist was assigned to
special projects and administrative non-patient care duties while the Medical Center
further reviewed his performance. (/d.). In April 2013, pending the outcome of the
Medical Center’s review of his performance, the Medical Center extended the
suspension of his privileges. (Exhibit 1).

On May 15, 2013, the PSB reconvened and recommended that the radiologist be
placed on a Focused Professional Practice Evaluation (FPPE). The FPPE consisted of
a graduated 90-day evaluation with three phases and began on July 8, 2013. (/d.).

At the end of June 2013, the radiologist met with the Medical Center’s Chief of Staff and
Chief of Radiology to discuss the FPPE. (/d.).

In early August 2013, the radiologist was notified that he successful completed the first
30 days of the FPF™ and his privileges v e reinstated on August 15, 2013. (/d.).

March 2013, the 14™ District of the National VA Council, American . ¢ ion of
Government Employees (Union) submitted a series of requests for informa! nun :r

"The Medical Executive Committee is sometimes referred to as the Executive Committee of the Medical

Staff.

“Clinical privileges may be summarily suspended when the faiiure to take such action may result in an
imminent danger to the health of any individual. Summary suspension of privileges pending comprehensive
review and due process is not reportable to the National Practitioner Data Bank. (Exhibit 14).
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On April 4, 2013, the Medical Center responded to the information requests. (Exhibit 4).
It provided the Union copies of VHA Handbook 1100.19, “Credentialing and Privileging,”
and the Medical Center's Medical Staff Bylaws (Bylaws). (Exhibit 26). It also provided
information about Dr. and Dr. dates of hire and supervisory authority. (/d.). It
did not provide any further documents identified in the March 4 request, or numbers 1-5
of the March 14 request, explaining that “[t]he review is part of an ongoing investigation
and all related documents and records are pre-decisional and premature release would
compromise the ongoing investigation. When the investigation is complete and a
decision has been reached, the agency will make additional documents available.” (/d.).
Additionally, the Medical Center claimed that some of the requests were vague and
required clarification, and that other requests related to protected categories. (/d.).

The Union and the Medical Center exchanged several emails in April 2013 regarding
the Medical Center’s failure to fully respond to the Union’s information requests.
(Exhibit 5, Exhibit 6). The Medical Center did not provide the Union all of the
information requested because the information related to an ongoing investigation and
professional competency or conduct review, and the information requests were either
onerous, required extensive review, or the documents were protected and not
releasable under the Privacy Act. (Exhibit 6).

On April 26, 2013, the Union filed an Unfair Labor Practice (ULP) charge with the
Federal Labor Relations Authority (FLRA), based on the Medical Center’s refusal to
produce the information and documents it requested.® (Exhibit 7).

On June 20, 2013, the Medical Center notified the Union that it was not entitled to
obtain information related to professional conduct and competence through a 5 U.S.C. §
7114 information request. (Exhibit 8). It also stated that the matter was excluded from
collective bargaining under 38 U.S.C. § 7422. The Medical Center requested to meet
with the Union to “try to resolve this issue informally.” (/d.).

After meeting with the Medical Center's Human Resources staff on June 28, 2013, the
Union agreed to narrow its request to basic information about the review process.
(Exhibit 1). On July 17, 2013, the Union forwarded an email to the Medical Center with
35 separate questions concerning the reviews of the radiologist.* (Exhibit 9).

On July 25, 2013, the Medical Center responded to the FLRA concerning the ULP

charge the Union filed. (Exhibit 10). The Medical Center explained that it viewed the

Union’s 1t as excluded by 38 U.S.C. § 7422, tt theparl ;v at npting to
solve the matter informally, and that if their informal attempts failed, the Medical

- -nter would submit a formal requestfora38 U.S _. § 74__ de mination to the

3The Union amended its ULP on June 14, 2013, to reflect that the ULP was filed by AFGE/National VA
Council 14™ District, and not by AFGE Local 17. (Exhibit 12).

“The 35 questions asked who, how, and why the Medical Center’s reviews were initiated, who
participated in the reviews, what processes were followed, and what work products were reviewed. The
request also sought the findings and conclusions of the reviews. (Exhibit 9). Only the March 4 and 14,
2013, requests for information were addressed in the Union’s ULP filings. (Exhibit 7, Exhibit 12).
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Secretary. (/d.). The Medical Center requested that the FLRA stay further
consideration of the charge until the matter was resolved informalily or formally. (/d.).

On July 26, 2013, the Medical Center notified the Union that it intended to submit a
request for a 38 U.S.C. § 7422 determination regarding the Union’s information
requests. The Medical Center reiterated that “the information the Union seeks about the
process and review of Dr. - competence is exempt from collective
bargaining and the grievance process under title 38 U.S.C. 7422(b).” (Exhibit 11).

The Medical Center filed a formal request for a 38 U.S.C. § 7422 determination on
September 19, 2013.%> (Exhibit 1). AFGE filed a response to the Medical Center’s
request on September 24, 2013. (Exhibit 13).

AUTHORITY

The Secretary has the final authority in the agency to determine whether a matter or
question concerns or arises out of professional conduct or competence (i.e., direct
patient care or clinical competence), peer review, or employee compensation within the
meaning of 38 U.S.C. § 7422(b).

ISSUE

Whether an Unfair Labor Practice charge claiming the Medical Center failed to provide
information requested pursuant to 5 U.S.C. § 7114(b)(4) relating to performance
reviews of a title 38 radiologist involves a matter or question concerning or arising out of
peer review or professional conduct or competence (i.e., direct patient care or clinical
competence) within the meaning of 38 U.S.C. § 7422(b) and thus exempted from
collective bargaining.

DISCUSSION

The Department of Veterans Affairs Labor Relations Improvement Act of 1991, 38
U.S.C. § 7422, granted collective bargaining rights to title 38 employees, but specifically
excluded from the collective bargaining process matters or questions concerning or
arising out of professional conduct or competence (direct patient care or clinical
competence), peer review, or employee compensation, as determined by the Secretary.

38 U.S.C. § 7422.

VA relies on a number of peer review processes to ensure that its health care provide
ifedtoy fo ti rv k. Inth « tt N dic C

c~vvwuve Committee reviewed the performance of one of it radiologists over the cou

of several months. (Exhibit 1, Exhibit 25). During that period, the radiologist’s clinical

practice privileges were suspended, in accordance with the procedures set out in VHA

*The Medical Center’s request for determination is dated September 3, 2013. The Department's Office of
Labor-Management Relations received the request on September 19, 2013. (Exhibit 1).
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on professional competence, a probationary title 38 employee, should be retained or
removed. (Exhibit 17). The Union asserted that the registered nurse being reviewed by
the SRB was entitled to union representation before the SRB. In holding that the matter
was excluded from the grievance procedure, the Chief Medical Director, acting on
behalf of the Secretary, concluded that, “The Summary Review Board is the principal
component of the peer review process utilized to determine the competence of a
probationary registered nurse. Any matter relating to the Summary Review Board
including the right to union representation is related to professional competence or
conduct and the peer review process.” (/d.).

In a more recent 38 U.S.C. § 7422 decision, the Secretary addressed a related
question, whether the Union was entitled to represent bargaining unit employee
witnesses at a SRB hearing. Hampton VAMC (July 15, 2011). (Exhibit 19). The
Secretary found that, “[c]Jonsistent with the Agency’s authority to limit representation in
peer review proceedings, the Agency has limited union representatives’ access to
summary review proceedings to that portion of the proceeding at which the employee
subject to the review is present. There is no Agency provision that allows Union
representation for bargaining unit employees who are witnesses before a summary
review proceeding.” (/d.); see also Anchorage VAMC (December 17, 2004), where the
Under Secretary for Health determined that a grievance over the limitation of the
Union’s access to a PSB summary review proceeding raises issues of peer review
within the meaning of 38 U.S.C. § 7422. (Exhibit 20).

2. Executive Committee of the Medical Staff

The Executive Committee of the Medical Staff (Executive Committee), under the
Bylaws, is chaired by the Chief of Staff and is composed of the Deputy Chief of Staff,
Chiefs of Medicine, Surgery, Mental Health, Neurology, Dental, Radiology, Pathology
and Laboratory Medicine, Physical Medicine and Rehabilitation, Geriatrics and Long
Term Care, Nursing, and the elected Medical Staff Representative. (Exhibit 26).

In accordance with VHA Handbook 1100.19, the Bylaws outline that the Executive
Committee is centrally involved in a variety of the Medical Center’s privileging decisions.
The Executive Committee is responsible for making recommendations to the Medical
Center Director regarding a number of issues concerning the facility’s medical staff,
including, but not limited to the following: (1) structure of the medical staff, (2)
mechanisms used to review credentials and delineate clinical privileges, (3)

;ommenc ior forc¢ ir 1 clinical privi j¢ fore cheligib individv |, )
criteria for granting clinical privileges for the members of € :h service, (5) all clinical
¢« ff functior and . , reports from committe 3, services, and assigned activity

groups. (/d.).

While PSB is responsible for reviewing a practitioner’s initial application form for
appointment, PSB makes the recommendation to the _<ecutive Committee, which then
makes the recommendation to the Chief of Staff and Medical Center Director. (Exhibit
26). The Executive Committee is also involved in the privileging and reprivileging
process. The Bylaws state “[c]linical privileges are applied for by the practitioner, and
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approved by the Medical Center Director upon recommendation of the Service Chief,
the [PSB] and the Medica! Executive Committee.” (Exhibit 26). This is consistent with
VHA Handbook 1100.19, which provides that a practitioner’s request for privileges is
initially reviewed by a credentialing committee (e.g. PSB) and then submitted with
recommendations to the Executive Committee. (Exhibit 14).

The Executive Committee is also instrumental in the FPPE process: “The criteria for the
FPPE process are to be defined in advance, using objective criteria accepted by the

~ practitioner, recommended by the Service Chief and Executive Committee of the
Medical Staff as part of the privileging process and approved by the Director... .

Resuits of the FPPE must be documented in the practitioner’s provider file and reported
to the Executive Committee of the Medical Staff for consideration in making the
recommendation on privileges and other considerations.” VHA Handbook 1100.19,
Section 14(g)(3) and (4). (Exhibit 14).

Here, when the Medical Center first learned that there might be a clinical concern with
the radiologist’s interpretations of images and report of Nuclear Medicine studies, the
Executive Committee played a prominent, ongoing role in the facility’s review process
and ultimate decision to place the radiologist on a FPPE. (Exhibit 1). The Executive
Committee, based on its membership, is a peer review deliberative body and the issues
it reviewed in this case involved the clinical competence of the radiologist in question.

The Medical Center’s review processes in this case involve peer review or professional
conduct or competence (direct patient care or clinical competence). Because the
Union’s 5 U.S.C. § 7114(b)(4) information requests seek information concerning the
details of the Medical Center’s reviews and review processes, the requests may be
excluded under 38 U.S.C. §7422 if they also relate to collective bargaining or the
parties’ negotiated grievance procedure.

B. Information Requests and the Parties Negotiated Grievance Procedure

The Union’s March 4 and March 14, 2013, information requests include an identical
statement of particularized need. (Exhibit 2, Exhibit 3). The statement is primarily
focused on the Union’s use of the information in filing a grievance challenging aspects
of the Medical Center’s reviews. (/d.). The Union states that, “Our union needs this
information to expand the evidence available for grievance and arbitration.” The
request further states that, “Our union will be helped if the information requested is
provided because we will be able to prove conclusively to a third party that the VAMC
has violated the [parties’ Master Agreement].” (/d.). A violation of the parties’ Master
Agre v 1t ordinarily addressed by filing a grievanc 1d when the issue is

nresolved after successive meetings between management and the Union, the par s
proceed to arbitration before a third party. That dispute resolution option, however, is
foreclosed when the underlying issue, as is the case here, involves a matter concerning
or arising out of peer review or the professional conduct or competence of a title 38
health care professional.



In 1993, the FLRA resolved a case involving a ULP charge, in which the Union claimed
that the Long Beach Medical Center failed to provide information requested under 5
U.S.C. § 7114(b)(4). Department of Veterans Administration, Long Beach VA Medical
Center, Long Beach, California, 48 F.L.R.A. 970 (1993). (Exhibit 22). The Union
initially filed a grievance arguing that the facility failed to timely prepare annual
proficiency ratings for title 38 registered nurses. In connection with the grievance, the
Union requested that the facility provide it with the nurses’ last proficiency ratings and
due dates, the names of employees that management had determined were eligible for
promotions, and the names of four employees whom management had determined
were likely to earn promotions. (/d.). The facility contended that the grievance was
precluded by 38 U.S.C. § 7422, and as a result, it was under no obligation to respond to
the Union’s information request. The FLRA agreed with the facility, stating, “Where, as
here, the grievance was outside the scope of the negotiated grievance procedure, there
is no basis under the Statute on which to require the [facility] to furnish the information.”
(Id.). It further held:

[M]atters pertaining to professional conduct or competence, peer
review, or the establishment, determination, or adjustment of employee
compensation are specifically excluded, by law, from coverage under
negotiated grievance procedures. Consequently, to the extent the
[Union] sought information in connection with a. matter that could not be
pursued under the negotiated grievance procedure, we find that the
[facility] did not violate the Statute by refusing to provide such
information.

(Id.).

In the case at hand, if the Union had filed a grievance complaining that the
radiologist’s privileges were improperly suspended, and followed with an
information request attendant to the grievance, there would be no need for
further inquiry into this matter. Based on the FLRA'’s holding in the Long Beach
case, the Union would not be entitled to information concerning the Medical
Center’'s performance review processes because the review processes may not
be challenged through the negotiated grievance procedure. They are matters
pertaining to peer review or professional conduct or competence and thus
would be excluded from collective bargaining under 38 U.S.C. § 7422. Given
the Union’s request relates to peer review or professional conduct or
competence and it references the Union’s need for the information in
connection with filing a grievance, the request can be excluded from co” :tive
1 i | [ § 777

Although the Union’s particularized need statement is focused primarily (if not
exclusively) on preparing a future grievance, it includes broader references, as well.
The statement complains of potential violations of “the [parties’ Master Agreement] or
other laws and regulations, and broadly states, “[t]he requested information will enable
our union to fulfill its representational responsibilities to represent employees under the
Statute.” (emphasis added). (Exhibit 7, Exhibit 12). Assuming, for argument’s sake,



that the Union can demonstrate that its 5 U.S.C. § 7114(b)(4) information request is not
limited to preparing for a potential grievance, and that there are other valid avenues the
Union can pursue to challenge the Medical Center’'s peer review processes, we will
consider whether the Union's information request implicates collective bargaining, as
referenced in 38 U.S.C. §§ 7422(a) and (b).

C. The Relationship Between Section 7114(b)(4) Information Requests and
Collective Pargaining

The Federal Service Labor-Management Relations Statute, Section 7114(a)(1),
describes the Union’s entitlement to “negotiate collective bargaining agreements
covering all employees in the unit.” Section 7114(b) outlines the five obligations the
parties must meet in order to fulfill their duty to “negotiate in good faith.” Figuring
prominently among the obligations is the Department’s duty under section 7114(b)(4) to
provide certain requested information to the Union “reasonably available and necessary
for full and proper discussion, understanding, and negotiation of subjects within the
scope of collective bargaining.” 5 U.S.C. § 7114(b). According to the U.S. Court of
Appeals for the District of Columbia (D.C.) Circuit, the 7114(b)(4) obligation is an
essential and integral component of collective bargaining, “[I]n collective bargaining, the
duty to request and supply information is part and parcel of the fundamental duty to
bargain.” American Federation of Government Employees, Local 1345 v. FLRA, 793
F.2d 1360, 1363 (D.C. Cir. 1986) (emphasis added). (Exhibit 23).

The D.C. Circuit Court, in a decision involving section 7114(b)(4) information requests,
emphasized that the Union’s right to information is statutorily linked to collective
bargaining. The Court explained that information requests are tied to ‘[t]he duty of an
agency and an exclusive representative to negotiate in good faith,’ 5 U.S.C. Sec.
7114(b), and then delineates, precisely, what information shall be disclosed: ‘data . . .
necessary for . . . discussion, understanding, and negotiation of subjects within the
scope of collective bargaining.” U.S. Dep't of Veterans Affairs v. FLRA, 1 F.3d 19 (D.C.
Cir. 1993) (Amarillo). (Exhibit 24). After first determining that the Union had no right to
engage in collective bargaining with the Department, the Circuit Court in Amarillo
concluded that the Department was under no obligation to comply with an information
request concerning clinical staff meetings involving title 38 employees.' (/d.).

Supplying information under 5 U.S.C. § 7114(b)(4) is an important part of what
an agency must do in order to comply with its duty to bargain in good faith, and
gaining in good faith attt t artofcol stivet rgaining under the
<.tute. Supplying requested information, when appropriate, is “part and
parcel” of, and “explicitly { 1" to, the collective bargaining proc 3s referenced in
38 U.S.C. §§ 7422(a) and(b). Accordingly, the Union’s request relates to peer
review or professional conduct or competence and the request for information

2Although the Amarillo decision involves actions that predate the 1991 statutory amendments that added
section 7422 to title 38, its discussion of 7114(b)(4) information requests and their limits to collective
bargaining are instructive here. (Exhibit 24).
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implicates collective bargaining, which may be excluded under 38 U.S.C. §
7422 from collective bargaining.

RECOMMENDED DECISION

The Medical Center was under no obligation to produce the information requested by
the Union. The performance reviews conducted by the Medical Center are peer review
processes, or alternatively, involve assessments of the professional conduct or
competence of a title 38 health care professional. The Union’s information requests
consist of questions and document requests concerning the Medical Center’s peer
review processes. The requests are excluded from mandatory disclosure because they
either relate to preparation of a grievance or implicate the collective bargaining process,
and as such, are matters or questions concerning or arising out of a 38 U.S.C. §
7422(b) exclusion. Accordingly, the ULP charge claiming that the Medical Center failed
to provide information requested pursuant to 5 U.S.C. § 7114(b)(4) relating to
performance reviews of a title 38 radiologist involves a matter or question concerning or
arising out of peer review or professional conduct or competence and is thus excluded

under 38 U.S.C. § 7422(b).

APPROVEJJ/DISAPPROVED

A’L», 4. 4/";//9

{Sloan D. Gibson Date
Acting Secretary of Veterans Affairs
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